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P, a honmeowners associ ati on exenpt fromtax under
sec. 501(c)(4), |I.R C, operated two parking lots and a
beach club eight mles fromthe area in which its
menbers |lived. The parking lots and the primary beach
club facilities were accessible only to the
association’s nenbers and their guests. The
association did not report its net inconme fromthe
parking | ot and beach club activities as unrel ated
busi ness taxable inconme on its tax returns for 2003 and
2004. R issued a notice of deficiency determning that
the net income was subject to the unrel ated busi ness
i ncone tax because the operation of the parking lots
and the beach club is not substantially related to the
pronotion of community welfare (the purpose
constituting the basis of the Association s exenption
under sec. 501, I.R C, see secs. 1.501(c)(4)-1(a)(2),
1.513-1(a), (d)(1), Incone Tax Regs.) and because the
revenue received fromoperating the parking lots is not
rent fromreal property under sec. 512(b), I.RC
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Hel d: The operation of the parking lots and the
beach club is not substantially related to the
pronotion of community wel fare because the facilities
are not open to the general public.

Hel d, further, the revenue received from operating
the parking lots is not rent fromreal property.

Steven M Cevarter, for petitioner.

Jared W Murphy, for respondent.

OPI NI ON

MORRI SON, Judge: On Novenber 29, 2007, respondent
Comm ssioner of Internal Revenue nmailed a notice of deficiency
for the taxable years 2003 and 2004 to petitioner Ccean Pines
Association, Inc. W refer to respondent as the IRS. W refer
to petitioner as the Association. |In the notice, the IRS
determ ned the follow ng deficiencies in incone tax and additions

to tax under section 6651(a)(1):*

Addition to Tax

Year Defi ci ency Sec. 6651(a) (1)
2003 $65, 929 $16, 482
2004 94, 195 23, 549

After concessions, the issues remaining for decision are: (1)

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.



- 3 -
whet her the Association’s operation of a beach club and two
nearby parking lots is substantially related to the pronoti on of
community welfare (we hold that the operation is not
substantially related, and that therefore the operation is
subject to the tax on unrel ated-busi ness incone), and (2) whether
t he revenue received by the Association fromits nmenbers for
parking on its two parking lots is exenpt fromthe tax on

unr el at ed- busi ness incone as rent fromreal property within the
meani ng of section 512(b)(3) (we hold that the revenue is not
rent fromreal property).

Backgr ound

The parties agreed to submt this case to the Court w thout
trial under Rule 122. W adopt as findings of fact all
statenents contained in the stipulation of facts. The
stipulation of facts and the attached exhibits are incorporated
here by this reference. The Association is a homeowners
associ ati on and nonstock corporation organi zed and i ncor porated
under the laws of Maryland with its principal office in Mryl and.
The IRS ruled that it was exenpt from federal incone tax as an
organi zati on described in section 501(c)(4) (civic |eague or
organi zati ons not organi zed for profit but operated exclusively
for the pronotion of social welfare).

The Association’s articles of incorporation state that one

of its purposes is “to further and pronote the community welfare
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of property owners in the residential community |ocated in
Wor cester County, Maryland known as ‘Ccean Pines’”. Its
menber ship consists of all of the owners of residential property
within the 3,500-acre area known as Ccean Pines. According to
the 2000 census, the popul ation of Ocean Pines was 10,496. The
Associ ation collects property assessnents and other fees fromits
menbers and enforces zoning restrictions against its nenbers. It
mai nt ai ns bul kheads, roadways, and parking lots within Ccean
Pines. The Association also operates recreational facilities in
Ccean Pines that are open to both nenbers and nonnenbers,
including five swnmmng pools, a golf course, two marinas, a
yacht club, tennis conpl exes, a soccer field, 10 parks, and five
wal king trails. The Association provides, through its Recreation
and Par ks Departnent, various sem nars, sports canps, a
children’s softball |eague, swinmm ng | essons, and adult aquatic
progranms to both nmenbers and nonnenbers. Sonme of the
recreational facilities and services described above are free.
O hers are available only for a fee, which is typically higher
for nonnmenbers than nenbers. The Association maintains two
volunteer fire stations and a police force. Parking within the
Ccean Pines area is free and open to both nenbers and nonnenbers.

The Associ ati on owns beachfront property approxi mately eight
mles fromthe Ocean Pines area in Ocean City, an area within

Worcester County, Maryland. The Ccean City property consists of
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two parking lots, containing 300 parking spaces in total, and an
oceanfront beach club, known as the Ccean Pines Beach C ub. The
Associ ation’s nmenbers who use the parking lots and the beach club
commut e approximately 15 m nutes by car from Ccean Pines to Ccean
City. The beach club is open fromthe begi nning of Menorial Day
weekend until Labor Day (we refer to this period as the sumrer
mont hs). The beach club is closed during the evenings unl ess
reserved for special events. The beach club allows both
Associ ati on nenbers and nonnenbers to purchase food and beverage
services and to use its restroons for free. However, the
sw nm ng pool, gymlockers, and shower facilities are accessible
only to Association nenbers. The record does not reveal whether
the Association charges a separate fee to its nenbers who use
these facilities. In the sumer nonths, the Association limts
use of the parking lots to its nenbers who have purchased parking
| ot permts, and their guests. They nmay use the parking lots
during the day until 4 ppm Only the Association’s nenbers are
eligible to purchase permts for the parking lots. The
Associ ation’s nenbers nust pay a weekly or nonthly fee depending
on the period for which the permt is issued. The Association’s
enpl oyees in Ocean Pines issue the permts. The Association
| eases the parking lots to third-party businesses during the
summer nmonths from approximately 4 p.m until approximately 3

a.m The Association also | eases the lots during all nonsumrer



- 6 -
months. It provides no significant services to the third-party
busi nesses. The Associ ation enploys a guard daily during the
summer nmonths from8 a.m until 4 p.m The guard renoves a chain
barring entrance to the parking lots at the beginning of each day
during the summer nmonths (and replaces it at the end of each
sumer day) and checks the parking permt decals on the vehicles
as they enter the parking lots. |If the vehicles do not have
permt decals, they are turned away. |f any vehicle remains on
the parking ot fromthe periods of use by the third-party
busi nesses, the parking guard places a note on the vehicle
demandi ng that the owner renove the vehicle fromthe parking | ot
as soon as possible. The parking guard does not collect fees or
park vehicles; the lots offer no valet services. Parking is
avai |l abl e upon a first-cone, first served basis; i.e., there are
no assi gned parking spaces. The Association does not maintain
comon areas in Ocean City, such as beach or bi ke paths, nor does
it levy assessnents on the residents or honeowners in Ccean City.
I n 2003, the Association received $232,089 in revenue from
the two parking lots, $61, 024 of which was paid by the third-
party businesses. It paid $39,092 in expenses attributable to
the operation of the parking lots by the Association (as opposed
to the leasing of the parking lots to third-party businesses).
It incurred a $20,486 net |oss for operation of the beach club in

2003. I n 2004, the Association received $266,487 in revenue from
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the two parking lots, $64,692 of which was paid by third-party
busi nesses. It paid $21,939 in expenses attributable to the
operation of the parking lots by the Association. It incurred a
$1, 741 net loss for operation of the beach club in 2004. The
Association tinely filed Form 990, Return of Organization Exenpt
From I ncone Tax, but did not file the formon which the unrel ated
busi ness inconme tax is reported, Form 990-T, Exenpt Organization
Busi ness Incone Tax Return. The Form 990 is not in the record.
The I RS issued a notice of deficiency to the Associ ation on
Novenber 29, 2007 (discussed above), determ ning that the
Associ ati on owed unrel ated business incone tax on the net incone
attributable to the operation of its parking lots. The net
income figures used to calculate the deficiency in unrel ated
busi ness incone tax for each tax year at issue included the
inconme fromthe | easing of the parking lots to third parties and
a deduction for the parking | ot expenses, but excluded the |osses
fromthe operation of the beach club.? The IRS determ ned the
late-filing addition to tax in the notice because the Associ ation
failed to file a Form990-T. The Association filed a petition in
response to the notice of deficiency. Wen this case was called
fromthe calendar for the trial session of this Court at

Baltinore, Maryland, the parties filed a joint notion for |eave

2As expl ai ned bel ow, the I RS now concedes that the | osses
fromthe operation of the beach club are deductibl e against the
net income figures used to calculate the deficiency.
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to submt the case under Rule 122, which the Court granted, and a
stipulation of settled issues. |In the stipulation of settled
i ssues, the I RS conceded that

the revenue received by the Association fromthe

| easing of its Ocean City parking lots to third parties

in the evening hours and during the off-seasont® is

excepted from 8§ 511 unrel ated busi ness taxabl e incone

because it satisfies the 8 512(b) exception to
unr el at ed busi ness incone for the rent fromreal

property.
The I RS al so conceded that the Association was not |liable for the
late-filing addition to tax under section 6651(a)(1) because it
relied on the advice of its accountants in determ ning that
filing a Form990-T for the years at issue was not necessary.
The parties stipulated that the amount of net incone fromthe
Associ ation’s operation of the parking |ots and the beach club
potentially subject to the unrel ated business incone tax is
$111,487 in 2003 and $178,115 in 2004. These net inconme anounts
were cal cul ated by excluding the revenue received fromthe third-
party businesses for rental of the parking lots, by including the
parking |l ot fees received fromnenbers of the Association, by
deducting the | osses fromthe operation of the beach club, and by
deducting all of the expenses fromthe operation of the parking

| ots.

3The revenue referred to in the stipulation of settled
i ssues is the $61,024 paid in 2003 and the $64,692 paid in 2004
by the third-party busi nesses, unreduced by any expenses
all ocable to the Association’s operation of the parking |ots.
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Di scussi on

The Associ ation has the burden of proving that the
determ nations of the deficiencies in the notice are wong. See

Rul e 142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). For

reasons expl ai ned bel ow, we hold that the operation of the
parking lots and the beach club is not substantially related to
the pronotion of comunity welfare and that the incone from
operation of the parking lots is not rent fromreal property
within the neani ng of section 512(b)(3). Therefore, the inconme
fromoperation of the parking lots and the beach club is subject
to the unrel ated busi ness incone tax.

l. Whet her the Operation of the Parking Lots and the Beach O ub

|s Substantially Related to the Pronobti on of Comunity
Wl fare

Section 501(c)(4) exenpts from Federal tax “Civic | eagues or
organi zati ons not organi zed for profit but operated exclusively
for the pronotion of social welfare”. Regulations clarify that
“An organi zation is operated exclusively for the pronotion of
social welfare if it is primarily engaged in pronoting in sone
way the common good and general welfare of the people of the
community.” Sec. 1.501(c)(4)-1(a)(2), Incone Tax Regs. By
inplication, the regulation defines “exclusively” to nean
“primarily”. Thus, “an organization will not be denied exenption
if it partakes in activities not in furtherance of an exenpt

pur pose so | ong as such nonconformng activities are
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i nsubstantial in conparison to activities which further exenpt

purpose(s).” Ky. Bar Found., Inc. v. Conm ssioner, 78 T.C 921,

923 (1982). Section 501(c)(4) organizations, |ike sone other
types of tax-exenpt organizations, nust pay income tax on their
“unrel at ed busi ness taxable incone”. See sec. 511(a)(1).
Section 512(a)(1) defines “unrel ated busi ness taxabl e incone”.
It provides:

Except as otherwi se provided in this subsection, the

term “unrel at ed busi ness taxable incone” neans the

gross incone derived by any organi zation from any

unrel ated trade or business * * * regularly carried on

by it, less the deductions allowed by this chapter

which are directly connected with the carrying on of

such trade or business, both conputed with the

nodi fi cations provided in subsection (b).
Section 513(a) provides that the term“unrel ated trade or
busi ness” neans any trade or business the conduct of which is not
“substantially related (aside fromthe need of such organization
for inconme or funds or the use it nmakes of the profits derived)
to the exercise or performance by such organization of its
charitabl e, educational, or other purpose or function
constituting the basis for its exenption under section 501"
Accordingly, inconme is unrel ated busi ness taxable incone if it is
derived froma regularly carried-on trade or business that is not
substantially related to the purpose constituting the basis of
the organi zation’s exenption under section 501. See sec. 1.513-

1(a), (d)(1), Incone Tax Regs. For the conduct of a trade or

busi ness to be substantially related to the purpose or purposes
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for which the organi zation was granted a tax exenption,
“performance of the services fromwhich the gross incone is
derived nust contribute inportantly to the acconplishnment of
t hese purposes.” Sec. 1.513-1(d)(2), Income Tax Regs. The
parties agree that the parking ot and beach club activity
constitute a regularly carried-on trade or business, but disagree
as to whether the activity is substantially related to the
pur pose of pronoting community welfare, the purpose constituting
the basis of the Association’s exenption under section 501(c)(4).

The Association contends that the parking |lot and beach club
activity “[pronote] the community wel fare of the property owners”
of Ccean Pines, which is one of the purposes of the Association
that was set forth inits articles of incorporation. |t argues
that “the ability to walk on the beach or swmeither in the
ocean or in the pool at the * * * [beach club] * * * directly
pronotes the health and wellness (i.e., ‘community welfare’) of
the * * * [Association’s] nenbers”. The IRS argues, first, that
the facilities at the beach club are solely recreational and thus
woul d be nontaxable if operated by a section 501(c)(7)
organi zation (a “club” that is “organized for pleasure,
recreation, and other nonprofitable purposes”) but are taxable
because they are operated by a section 501(c)(4) organization.
It argues, second, that the beach club and the parking | ots do

not pronote community wel fare because they are not open to the



- 12 -
general public. W need not determ ne whether the IRS s first
argunent is correct. W agree with the IRS s second argunent.
We concl ude that the operation of the beach club and the parking
| ots does not pronote community wel fare because they are not
accessi ble to nonnenbers; that is, the general public.

In Flat Top Lake Association, Inc. v. United States, 868

F.2d 108, 111-113 (4th Gr. 1989), the Court of Appeals for the
Fourth GCrcuit held that a honeowners association that restricts
the use of its facilities to its nenbers does not pronote the
wel fare of the community. Although Flat Top concerned the
question of eligibility for section 501(c)(4) status, as opposed
to the question of whether a particular activity of a section
501(c)(4) organization is substantially related to the pronotion
of community welfare and is therefore exenpt fromthe unrel ated
busi ness incone tax, the two questions are related. As the Tax

Court held in Profl. Ins. Agents of Mch. v. Conm ssioner, 78

T.C. 246, 267 (1982), affd. 726 F.2d 1097 (6th Cr. 1984):

Logically, if * * * activities do not contribute to
* * * [an organi zation' s tax-exenpt purpose] in the
context of determ ning whether an organization
qualifies for exenption, then surely these sane
activities cannot be said to be related to the
organi zation’s exenpt purpose in the context of the
UBTI provi si ons.

Appl yi ng these principles, a homeowners associ ation generally
does not pronote community welfare if all of the association’s

facilities are closed to the general public (i.e., closed to
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nonnmenbers of the association). See Flat Top Lake Associ ation,

Inc. v. United States, supra at 111-113. It follows that if a

homeowners associ ation has one facility that is closed to the
general public, then that facility is not substantially related
to the pronotion of comunity welfare. The inconme fromthat
facility is subject to the unrel ated busi ness incone tax unless
an exception applies.

The I RS does not contend that the Association’s tax-exenpt
status should be revoked. It concedes that nost of the
Association’s facilities and services are open to the general
public. Its contention is that incone fromthe portion of its
facilities not open to the general public (i.e., the beach club
and the parking lots) is subject to the unrel ated busi ness incone
tax because the operation of these facilities is not
substantially related to the pronotion of community welfare. W
agree. The parking lots and the beach club are not accessible to
the general public.* Only Association nmenbers and their guests

may park in the parking lots. Although the beach club all ows

“The Associ ation argues for these purposes that its
menbership is so broad that its nmenbership should be considered
the general public and therefore its parking | ots and beach cl ub
(which are open only to its nenbers and their guests) shoul d be
consi dered open to the general public. But the court in Flat Top
hel d that a homeowners associ ation that operates for the
excl usi ve benefit of its nenbers “does not serve a ‘comunity’ as
that termrelates to the broader concept of social welfare.”

Flat Top Lake Association, Inc. v. United States, 868 F.2d 108,
111 (4th Cr. 1989).




- 14 -
bot h Associ ati on nmenbers and nonnenbers to access its food and
beverage services and its restroons, its primary facilities (the
sw nm ng pool, gymlockers, and showers) are accessible only to
the Association’s nenbers. Thus, the operation of the parking
| ots and the beach club is not substantially related to the
pur pose of “[pronoting] social welfare” within the neani ng of
section 501(c)(4) because they are not open to the general
public. Thus, unless an exception applies, the incone
attributable to the operation of the parking lots and the beach
club is subject to the unrel ated busi ness incone tax.

1. Whether Parking Lot Incone Is Rent From Real Property Wthin
t he Meani ng of Section 512(b)(3)

Section 512(a) provides that unrel ated busi ness taxable
incone is inconme earned by a tax-exenpt organization from an
unrel ated trade or business it regularly carries on, subject to
the nodifications in section 512(b). One of these nodifications,
in section 512(b)(3)(A) (i), is that “rents fromreal property”
are excluded fromunrel ated busi ness taxable income. The IRS
clainms that the income fromoperating the two parking lots is not
rent fromreal property because of statenents in |egislative
reports and because, it says, a regulation explicitly bars incone
fromoperation of a parking lot fromqualification for the
exception. The Association contends that under the regul ation,
the incone fromoperating the two parking lots is rent fromreal

property. W agree with the IRS.
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When Congress enacted the unrel ated busi ness incone tax
provi sions as part of the Revenue Act of 1950, ch. 994, 64 Stat.

906, the House Ways and Means Conmttee report stated that the
provision of the |law excluding rents fromreal property from
unrel at ed busi ness taxable incone was intended to excl ude incone
from passi ve ownership of assets:
The tax applied to unrel ated busi ness taxabl e

i ncone does not apply to dividends, interest, royalties

(i ncluding of course, overriding royalties), rents

(other than certain rents on property acquired with

borrowed funds), and gains from sal es of |eased

property. Your conmttee believes that such “passive”

i ncone should not be taxed where it is used for exenpt

pur poses because investnents producing i ncones of these

types have | ong been recogni zed as proper for

educational and charitabl e organi zations.
H Rept. 2319, 81st Cong., 2d Sess. 38 (1950), 1950-2 C B. 380,
409. It later stated:

The term “rents fromreal property” does not include

income fromthe operation of a hotel but does include

rents derived froma | ease of the hotel itself.

Simlarly, inconme derived fromthe operation of a

parking lot is not considered “rents fromreal

property.” [Enphasis added.]
ld. at 110, 1950-2 C.B. at 459. The Senate Finance Conm ttee
report also included the | anguage above regardi ng operation of a
hotel and a parking lot. S. Rept. 2375, 81st Cong., 2d Sess. 108
(1950), 1950-2 C.B. 483, 560.

The tax on unrel ated business incone, as enacted in 1950,
did not apply to churches and sone ot her tax-exenpt

organi zations. Revenue Act of 1950, sec. 421(b)(1), 64 Stat.
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948. In 1969, the Treasury Departnent reconmended extendi ng the
unrel ated business inconme tax to all tax-exenpt organizations.
U S. Treasury Dept. Tax Reform Studies and Proposals (Part 1) 26-
27 (1969). The Joint Commttee staff supported the Treasury
Departnent’s recommendation, citing its own research on the scope
of churches’ unrel ated business activities. One of the exanples
of an unrel ated busi ness given by the staff was a church’s
operation of a parking lot. Staff of Joint Comnm on Taxation,
Tax- Exenpt Organi zations 20-21 (J. Comm Print 1969). The House
Ways and Means Committee report on the Tax Reform Act of 1969,
Pub. L. 91-172, 83 Stat. 487, incorporated the Joint Conmttee’s
exanpl es of proliferating church-operated businesses in
describing why it was recommendi ng an expansi on of the unrel ated
busi ness i ncone tax:
There is inequity in taxing certain exenpt

organi zations on their “unrel ated busi ness incone” and

not taxing others. It has becone apparent that

organi zati ons now subject to the provision and those

not subject to it are equally apt to engage in

unrel at ed busi ness. For exanpl e, numerous business

activities of churches have cone to the attention of

the coonmttee. Sonme churches are involved in operating

chains of religious bookstores, hotels, factories,

conpani es | easi ng busi ness property, radio and TV

stations, newspapers, parking lots, record conpani es,

groceries, bakeries, cleaners, candy sal e busi nesses,
restaurants, etc. * * * [Enphasis added. ]

* * * * * *

The bill in extending the unrel ated busi ness
i ncone tax to churches provides a period of tinme * * *
for churches to dispose of unrel ated business or to
spin themoff in separate taxable corporations.
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H. Rept. 91-413 (Part 1), at 47-48 (1969), 1969-3 C. B. 200, 230-
231. Simlarly, the report of the Senate Finance Conmmttee
st at ed:

In recent years, many of the exenpt organizations not
now subject to the unrel ated business incone tax--such
as churches, social clubs, fraternal beneficiary
societies, etc.--have begun to engage in substanti al
commercial activity. For exanple, numerous business
activities of churches have cone to the attention of
the coonmttee. Sonme churches are engaged in operating
publ i shi ng houses, hotels, factories, radio and TV
stations, parking lots, newspapers, bakeries,
restaurants, etc. Furthernore, it is difficult to
justify taxing a university or hospital which runs a
public restaurant or hotel or other business and not
tax a country club or |odge engaged in simlar
activity. [Enphasis added.]

S. Rept. 91-552, at 67 (1969), 1969-3 C. B. 423, 467. The reports
suggest that inconme fromoperating a parking |ot was not exenpt
fromthe unrel ated business incone tax under any provision. The
| egi slative history stated or inplied four tinmes that the
operation of parking lots yields unrel ated busi ness taxabl e
income and not rent fromreal property.

Section 1.512(b)-1(c)(5), Income Tax Regs., provides that
income fromthe operation of a parking lot is not rent fromreal
property. The regulation provides:

Rendering of services. For purposes of this paragraph,

paynments for the use or occupancy of roons and ot her

space where services are also rendered to the occupant,

such as for the use or occupancy of roonms or other

quarters in hotels, boarding houses, or apartnent

houses furnishing hotel services, or in tourist canps

or tourist homes, notor courts, or notels, or for the

use or occupancy of space in parking |lots, warehouses,
or storage garages, does not constitute rent fromreal
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property. Generally, services are considered rendered

to the occupant if they are primarily for his

conveni ence and are other than those usually or

customarily rendered in connection with the rental of

roons or other space for occupancy only. The supplying

of maid service, for exanple, constitutes such service;

whereas the furnishing of heat and |ight, the cleaning

of public entrances, exits, stairways, and |obbies, the

collection of trash, etc., are not considered as

services rendered to the occupant. Paynents for the

use or occupancy of entire private residences or |iving

quarters in duplex or multiple housing units, of

offices in any office building, etc., are generally

treated as rent fromreal property. [Enphasis added.]
The Association, in interpreting the above regul ati on, argues
that inconme fromoperating a parking lot is rent fromrea
property unless the services provided by the tax-exenpt
organi zation in operating it are “substantial.” It states that
the services it provides at the lots, i.e. the provision of
par ki ng guards to open the lots and to check parking decals, are
insubstantial. It conpares its level of service to its parking
| ot custoners to the |level of service involved in the trash
collection nentioned in the regulation. But the test in the
regul ation for determ ning whether the services are rendered to
t he occupant (and therefore disqualify the organization from
using the rental exception) is not whether the services provided
are substantial, but whether the services are (1) “primarily” for
the “conveni ence” of the occupant and (2) are “other than those
usual ly or customarily rendered in connection with the rental of
roons or other space for occupancy only.” And as to the question

of whether the services provided by an operator of a parking | ot
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satisfy this test, the regulation al so provides gui dance. The
first sentence of the regulation lists “the use or occupancy of
space in parking lots” as an exanple of “use or occupancy of
roons and ot her space where services are also rendered to the
occupant”. The regulation, as we interpret it, determ nes that
the services provided by an operator of a parking lot (at |east a
typical parking lot) are primarily for the conveni ence of the
custoner and are other than those usually or customarily rendered
in connection with the rental of roons or space for occupancy
only.®> Although this conclusion mght not apply to a parking | ot
that is so unusual that it would not be considered a “parking
lot” within the ordinary neaning of the term there is nothing to
suggest that the services the Association provides to its parking
| ot custoners are unusual in this context. Thus, the net incone
the Association earned fromoperating the parking lots during the
sumrer nont hs does not constitute rent fromreal property as
defined in section 512(b)(3). The net incone is subject to the

unr el at ed busi ness i ncone tax.

°The | ease paynents fromthird-party businesses are rent
fromreal property under the regulation, and thus were properly
conceded by the IRS as excludable from unrel ated busi ness taxabl e
i ncone, because Ccean Pines did not directly operate the parking
| ot on the behalf of the third-party businesses.
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I n reaching our holdings here, we have considered al

argunents made, and, to the extent not nentioned above, we

conclude they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




